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Kaurna Country

GPO Box 464
ADELAIDE SA 5001

By email: Attorneygeneral@sa.gov.au

Re: Draft Statutes Amendment (Recidivist Young Offenders) Amendment Bill
2025

Dear Attorney-General,

Thank you for your correspondence dated 23 July 2025 regarding the proposed Draft
Statutes Amendment (Recidivist Young Offenders) Amendment Bill 2025 (the Bill).

In my role as Commissioner for Aboriginal Children and Young People, | hold a
legislated duty to protect and promote the rights, welfare, and safety of Aboriginal
children and young people across South Australia. Guided by this mandate, | raise
concerns and present the following insights and recommendations.

While the overall youth crime rates have declined in South Australia, it remains a grave
concern that Aboriginal children and young people continue to be disproportionately
represented in detention. The 2023 report commissioned by the South Australian
Attorney General, the Hon Kyam Maher MLC, The Report of the Advisory Commission
into the Incarceration Rates of Aboriginal People in South Australia provides a detailed
analysis of systemic injustice, specifically the severe over representation of Aboriginal
children incarcerated at dramatically higher rates than non-Aboriginal children.!

| acknowledge the Government’s legitimate concern regarding a small cohort of young
individuals who are recurrently involved in offending and who pose challenges to
community safety. However, | must express reservations about the Bill's central
tenets, particularly the presumption against bail and the imposition of elevated
sentencing penalties for young people classified as “recidivist offenders.” Of
significance, | note that only four young people have been formally designated under
this classification in over a decade, which raises questions about its necessity and that
its application is misaligned with the best interests of Aboriginal children and families.

L Attorney Generals Department, South Australia Government. (2023). Advisory Commission into the Incarceration Rates of

Aboriginal people in South Australia. Adelaide.
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While the Bill is “not intended to broadly overhaul the fundamental principles
underpinning the young person justice system,” its practical application would, by
design, significantly shift the system away from its original developmentally focused
and trauma-informed approach, central to the South Australian justice system child-
centric justice model. This tilt from a focus on rehabilitation to a punitive, deterrence-
based model aligned with mandatory sentencing marks a departure from the core
principals of youth justice as per the Young Offenders Act 1993.

Although these measures are framed as efforts to enhance community safety, they
are fundamentally misaligned with the rights of the child as enshrined in international
conventions, and the broader framework of a fair and just judicial process. Research
from the Australian Institute of Criminology highlights that Aboriginal children who
experience disconnection from their families and communities often through forced
removals or child protection interventions face a significantly higher risk of criminal
involvement. This separation disrupts cultural identity, increases psychological
distress, and contributes to issues like substance abuse and school disengagement.
Maintaining strong family ties and cultural connections is shown to be a protective
factor against arrest and incarceration. 2

NOTED CONCERNS

The South Australian Government currently lacks an active Youth Justice Plan,
following the conclusion of the previous plan in 2023. Evaluation outcomes, as
committed by the Executive Governance Group within the former plan, have not yet
been made available to this office. Access to the scope and substance of these
findings is essential to inform the development of a future Youth Justice Strategy, as
outlined in my recommendations located below.

The Young Offenders Act 1993 (SA) framework is designed to guide how we deal with
children and young people who break the law. The Bill’s introduction of a “paramount”
community safety consideration for repeat offenders marks a drastic shift from the
child-centred balance currently in legislation.

Root Causes of Offending: The Bill overlooks the role of systemic disadvantage,
intergenerational trauma, and family disconnection, key drivers of Aboriginal youth
offending.

Undermines Cultural Connection and Family Resilience: By increasing detention
risk, the Bill threatens cultural identity and family ties, which are proven protective
factors against criminal involvement.

2 Weatherburn, D. S. (2008, August 26). The economic and social factors underpinning Indigenous contact with the justice system:

Results from the 2002 NATSISS survey. Australian Institute of Criminology. Retrieved from www.aic.gov.au:
https://www.aic.gov.au/publications/rpp/rpp91
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Inconsistent Determination: The broad and vague determinant of a, “pattern of
repeated illegal conduct” risks expanding punitive responses to children and young
people in unpredictable ways, resulting in inconsistent or unjust application.

Judicial Discretion: Removes judicial discretion and proportionality in sentencing
children and young people by automatically deeming certain young people as
“recidivist offenders” who must then receive disproportionately severe sentences. This
is a step towards mandatory sentencing, which evidence shows is ineffective.®

Causation: Neglects to address the underlying causes of real or alleged repeated
offending or to provide any therapeutic benefit. Nothing in the Bill supports a young
person’s rehabilitation or positive development; instead, it focuses solely on control
and punishment.

Presumption of Bail: Clause 3 of the Bill amends section 10A of the Bail Act 1985
(SA) to include “recidivist young offenders” in the category of applicants for whom bail
is presumptively refused. This means a young person (of or above the age of 14) who
is deemed “a recidivist young offender” and is taken into custody for a serious offence
will bear the onus of proving “special circumstances” to justify their release on bail.
Therefore, when legal and psychological advocacy is scarce or absent the onus of
special circumstance is placed on the minor. This breaches the rights of the child as
determined by the United Nations Convention on the Rights of the Child (UNCRC), to
which Australia is a signatory.

Sentencing: Section 55 of the Sentencing Act 2017, a young person who has
committed serious offences can be declared by a court to be a “recidivist young
offender” attracting a non-parole period of at least four-fifths of the sentence. | note
that a serious offence within the section attracts a sentence of five years or more
equating at a minimum to be a four-year non-parole period. Evidence demonstrates
that a long sentence time has a profound and lasting impact on a young person’s
psychological, social, cultural and neurological developments.*

United Nations Obligations:

e Conflicts with Australia’s obligations under the United Nations Convention on
the Rights of the Child (UNCRC) and related human rights standards, by
undermining the best interests of the child principle, rehabilitation rights, and
the norm of detention as a last resort.

3 Australian Law Reform Commission (2018). Pathways to Justice — Inquiry into the Incarceration Rate of Aboriginal and Torres
Strait Islander Peoples (ALRC Report 133).

4Malvaso, C., Delfabbro, P., & Day, A. (2017). The child protection and youth justice nexus in Australia: A longitudinal

examination of the relationship between maltreatment and offending. Child Abuse & Neglect, 64, 32—46.
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e Conflicts with Australia’s obligations under the Universal Declaration of Human
Rights and International Covenant on Civil and Political Rights, that emphasise
equal dignity and rights for all underpinning the idea that the needs of children
and adults must be met compatibly.

RECOMMENDATIONS

1. Review the intent of the Statutes Amendment (Recidivist Young Offenders) Bill
2025 against academic evidence that supports a culturally responsive child
centred approach to reducing offending contemporarily and beyond
adolescence.

2. Adopt a Whole-of-Government Youth Justice Strategy (alternative to the Bill).

Evidence strongly supports the integration of a social and emotional wellbeing
framework as a measure of cultural responsiveness in youth justice diversion
programs. The effectiveness of such initiatives hinges on embracing a holistic
worldview, one that centres on healing through the strength of culture, fostering
resilience and building capacity among Aboriginal children, families, and communities.
To meaningfully reduce incarceration and recidivism rates while promoting overall
wellbeing, it is essential to implement community-led, culturally grounded, and
comprehensive alternatives to imprisonment.®

The development of a Youth Justice Strategy offers a transformative opportunity to
embed a progressive, trauma-informed approach that responds to the unique
experiences of Aboriginal children. By addressing the root causes of intergenerational
trauma and systemic disadvantage, this strategy can disrupt cycles of dysfunction and
foster healing, resilience, and cultural strength impacting not only the lives of
Aboriginal children today, but empowering future generations.®

Recommendations for the strategy are:

e Develop a social and emotional wellbeing framework to determine the
cultural responsiveness of youth justice diversion programs: Programs to
centre on healing through the strength of culture and connection to family and
community.

5 Holland, e. a. (2024). Resisting the Incarceration of Aboriginal and Torres Strait Islander Children: A scoping review to determine

the cultural responsiveness of doversion programs. First Nations Health and Welbeing - The Lowitja Journal, 5-7.

6 Stewart. (2020). Indigenous Youth Justice Programs Evaluation. Canberra: Australian Institute of Criminology.
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e Expand therapeutic diversion programs and culturally appropriate early
interventions: Address the underlying causes of a child/young person’s
offending.

e Co Design: Convene a Youth Justice Roundtable to develop long-term
solutions to align with the Government’s own stated commitment to stakeholder
engagement to develop culturally appropriate response that uphold children’s
rights and voices.

e Evidence based Youth Justice Reform: To strengthen future youth justice
initiatives, it is vital that the YJP 2020-2023 plan be retrospectively reviewed,
and its outcomes published for transparent evaluation and learning.

e Strengthen interagency support: Intensive family support, mentoring, and
prosocial activities are developed and provided to children.

e Strengthen family resilience: Implement therapeutic responses for families
and young people to mitigate crisis rather than waiting until a young person is
detained.

Specific to the following legislation, | make the following recommendations:

Young Offender Act 1993, section 3:
e Remove or redefine the new “pattern of repeated illegal conduct” criterion: If
any additional sentencing principle is to be introduced, it should apply only to a
demonstrated pattern of serious offending proven in court.

Bail Act 1985, section 10A:

e Reconsider the presumption against bail: Children and young people should
continue to have bail decided on a case-by-case basis that accounts for their
age, rehabilitation prospects, and welfare, rather than a near-automatic
remand.

Sentencing Act 2017, section 55:

e Retain judicial discretion: In declaring a child/young person a recidivist offender,
| recommend removing the provisions that make recidivist status automatic by
law. Instead, continue requiring a court determination (as under current law10)
that considers the child/young person’s individual history and prospects. At
minimum, broaden the “special circumstances” exception (proposed new
s.55(5)) so that judges have flexibility not to impose disproportionate sentences
whenever rigid application of the recidivist designation would produce injustice.
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Whilst the Serious Repeat Young Offenders Roundtable, held on 31 March 2025,
provided a valuable platform for engagement and enabled voices from across the non-
government and allied sectors to share perspectives on the Youth Offenders Plan
2025, it did not offer the depth of consultation required to inform such a significant
legislative shift, particularly one with profound implications for Aboriginal children and
young people.

As the Commissioner for Aboriginal Children and Young People, | emphasise the
importance of culturally informed, community-led input in shaping youth justice policy.
We would welcome the opportunity to contribute meaningfully to any inquiry process
and advocate for the inclusion of Aboriginal perspectives at every stage.

We remain committed to working collaboratively with government and stakeholders to
co-design a juvenile justice system that is not only fit for purpose, but also fair,
restorative, and responsive to the needs and rights of Aboriginal children and young
people in South Australia.

Regards,

Dale Agius

Commissioner for Aboriginal Children and Young People
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