Aboriginal
Legal
Rights
Movement

ABN 32 942 723 464

ADELAIDE

321-325 King Willlam Street
Adelaide SA 5000

Ph {08) 8113 3777

FREE CALL (In SA only)
1800 643 222

CEDUNA

cnr East Tee & Merghiny St
PO Box 419

Ceduna SA 5690

Ph (08) 8113 3799

Fax (08) 8625 3093

PORT AUGUSTA

12 Church Street

PO Box 1771

Port Augusta SA 5700
Ph (08) 8113 3788
Fax (08) 8642 4650

PORT LINCOLN
12a Lewls Streat
Port Lincoln SA 5606
Ph  (08) 8113 3799
Mb 0437 456 954

N

Reply To:
Qur Reference:

8 March 2023

Commissioner for Aboriginal Children and Young People
55 Currie Street
Adelaide SA 5000

ATTN: Commissioner April Lawrie
BY EMAIL ONLY:
Dear Ms Lawrie

Re: Submission to the Commissioner’s Inquiry into the Aboriginal
and Torres Strait Islander Child Placement Principle.

Aboriginal Legal Rights Movement (“ALRM") is grateful to the Commissioner
for Aboriginal Children and Young People for the opportunity to provide a
submission to the Commissioner’s Inquiry into the Aboriginal and Torres Strait
Islander Child Placement Principle.

The following are the submissions ALRM puts forward for your consideration
in response to the Commissioner's inquiry. ALRM's submissions are centred
on the need for the Department and the Government to take meaningful action
to recognise the needs of Aboriginal and Torres Strait Islander families within
the child protection system, as they relate to culture, community, child rearing,
kinship, and the right of self-determination.

Thank you for considering ALRM's submissions. This review presents an
opportunity as well as an obligation for the Government and the Department
to create meaningful change within the child protection sphere, a jurisdiction
that impacts the most vulnerable members of our community. We trust that
these submissions, alongside the submissions of other stakeholders are a

catalyst for such change.

Civil and Family Law Section
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Application of the Aboriginal and Torres Strait Islander

Placement Principle

ALRM submits there should be a mandatory operation of the
Aboriginal and Torres Strait Islander (“ATSI") Child Placement
Principle (“ATSICPP") pursuant to section 12 of the Children and
Young People (Safety) Act 2017 (SA) (“CYPS Act’) in all dealings with
ATSI children by the Department for Child Protection (“the
Department’ or "“DCP").

ALRM endorses the expansion of the ATSICPP, and also
recommends consideration of including references to traditional
practice and cultural ways of child rearing. It is noted that ATSI notions
of family and kinship encompass a wider range of individuals and
obligations than western standards of parenting.

There is a direction in section 12 of the CYPS Act to apply the
ATSICPP, and for the Chief Executive and the court to ensure, when
applying that principle, that as a priority, ATSI children in care are
placed with their families and communities.

The Bringing Them Home Report on the Stolen Generations was the
first national recommendation that the ATSICPP be applied in decision
making regarding ATSI children in child protection legislation.

This report not only considered the factors in play that led to the forced
removal of ATSI children from their families and culture but was tasked
to consider how to avoid the repetition of this tragic and shameful
episode in our history.

The report considered the ongoing effects of intergenerational trauma
and suggested that the ATSICPP could address and mitigate the

I Commonwealth of Australia, Bringing them home: National Inquiry into the
Separation of Aboriginal and Torres Strait Islander Children from their Families
(Report, 1997).
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effects of this and the continuing high levels of ATSI children being
placed in out of home care. It recommended the inclusion of the
ATSICPP in all legislation nationally.

ALRM also supports the full implementation of the five elements of the
ATSICPP (ie prevention, partnership, placement, participation, and
connection) in all dealings with ATS! children by the Department.

This was initially incorporated in the Children and Young People
(Safety) (Miscellaneous) Amendment Bill 2020 (SA) but has not yet
been enacted. ALRM recommends that that Part 3A of the 2020 Bill
be enacted.

Due to the diminishing powers of the court and Recognised Aboriginal
Organisations ("RATSIO"), the Department's social workers now bear
the responsibility to implement the ATSICPP. Social workers do not
have the same cultural knowledge, skill or connection to community in
order to implement this principle. ALRM would also support the court
having greater oversight as to the compliance of the ATSICPP.

Currently there is only one gazetted organisation namely the
Aboriginal Family Support Service (“AFSS”). ALRM supports there
being a greater number of Aboriginal Community Controlled
Organisations (“ACCOs”) to be gazetted as recognised ATSI
organisations, specifically, within regional communities, as
metropolitan offices may not have the same connection to community
as the local services have.

ALRM also refers to the Buthera Agreement between the Narungga
Nations Aboriginal Corporation ("“NNAC") and the State of South
Australia. The Buthera Agreement outlines that the ‘Narungga People

and their ancestors have owned and occupied the land now known as
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the Yorke Peninsula and the surrounding waters and islands from time

immemorial'.2

The Buthera Agreement in Schedule 2 Social Services Schedule
contains a Child Protection Strategy. In accordance with this strategy,
the Department should consult with NNAC about possible placement
options for the child within the Narungga community. This is especially
so where the child cannot be placed with a member of the child's family
pursuant to section 12(3)(a)(i) of the CYPS Act.

This agreement supports the need for the Department to consult with
community when finding a placement for an ATSI child. Consulting
with bodies such as NNAC would assist DCP to comply with the
ATSICPP when locating a suitable placement in community. It may
also enable DCP to report that they have attempted to further the aims
of the Buthera Agreement. This is consistent with the Department
demonstrating that they are committed to making active efforts for
ATSI children.

Cultural safety is an inherit part of an ATSI child's safety. In addition,
ALRM would recommend some modifications to the ATSICPP, with
section 7 to enshrine the principle of cultural safety and cultural harm.
It is important to make it clear that physical safety and cultural safety
are intertwined, and therefore, it is fundamental that the concept of
cultural harm is included in section 17 of the CYPS Act.?

ALRM submits that including cultural harm (defined to include
displacement from community, culture and family) in the definition of
harm will also have a significant and appropriate impact on the proper
application of the ATSICPP. This will have the effect of holding the

? See the Buthera Agreement between the Narungga Natiopal Aboriginal
Corporation and the State of South Australia,

3 Kyllie Cripps and Julian Laurens, ‘The Protection of Cultural Identity in Aboriginal
and Torres Strait Islander Children Exiting from Statutory Out of Home Care via
Permanent Care Orders: Further Observations on the Risk of Cultural
Disconnection to Inform a Policy and Legislative Reform Framework’ (2015)
19(1) Australian Indigenous Law Review 70, 78.
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Department to account for the placement of ATSI children who are
under a care and protection order.

In South Australia, through the exercise of section 41 of the CYPS Act,
if there are family law proceedings on foot, the Federal Circuit and
Family Court of Australia's (“FCFCOA") jurisdiction is revoked
pursuant to section 69ZK of the Family Law Act 1975 (Cth). This is
particularly concerning for ATSI families who are navigating the family
law system and attempting to put arrangements in place for their
children, to then have to face the child protection system, and the
intergenerational trauma associated with this system.

ALRM has always expressed grave concerns about the revocation of
the FCFCOA's jurisdiction at an interim stage (when section 41 of the
CYPS Act is invoked) and final stage (where a final order is made in
the Youth Court of South Australia ("YCSA")). A final order prevents
any application in the FCFCOA in South Australia until such an order
is discharged, and in the case of South Australia, a long-term order is
until the child is 18, thus revoking the jurisdiction of the FCFCOA
entirely, unless the order is discharged earlier, upon an application by
either the Department or the parties.

The child protection legislation no longer provides for investigative and
assessment powers, as was the case under the Children’s Protection
Act 1993 (SA). This has been replaced by three-month orders under
the CYPS Act. However, ALRM notes that since this legislation has
been in operation, there has been an overuse of power, particularly
with relation to seeking short term orders and delaying assessment.
Three months is often not long enough to show sustained change, and
it is often the case that only a referral can be made in three months.
ALRM is of the view that the removal of the mandatory six week (with
the court being at liberty to grant a once off extension allowing this

period to be 10 weeks) investigative and assessment period has
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resulted in the Department setting families up for failure and resulting
in excessive long-term orders being sought.

As the legislation currently stands, the YCSA is only enabled to make
care and protection orders. The court's power in relation to contact
and access has been revoked and placed with the Contact
Arrangement Review Panel (“CARP”). The avenue for reviewing
placement is through the South Australian Civil and Administrative
Tribunal ("SACAT") in relation to placement. ALRM notes that there is
no right of review with decisions made by CARP. The decision of the
Panel is final and parties cannot apply again, which could be
considered a privative clause.

ALRM notes that decisions that relate to contact and placement should
not be made by statutorily appointed bodies. This is an exercise of
judicial power and are decisions that should be made by the judiciary,
and as such, these powers should be returned, at least at the interim
stage while proceedings are on foot in the court. ALRM notes that it
may be particularly onerous for parties once court proceedings have
finalised to continue applying to the court to vary contact. However,
there should be judicial review mechanisms in place if any power
resides with CARP. ALRM considers that returning powers to the court
would promote attachment and act as a motivator for parties to engage
with the child protection system.

ALRM notes an example at the federal level in the FCFCOA where
Judicial Registrars and Senior Judicial Registrars are delegated
judicial power pursuant to Part 14 of the Federal Circuit and Family
Court of Australia (Family Law) Rules 2021 (Cth) (“the FCFCOA
Rules”). Part 14 relates to delegation and rule 14.03 states that
powers can be delegated. These powers are then listed in Schedule 4
of the FCFCOA rules. However, there is an automatic right of review
with the exercise of judicial power by registrars under rules 14.05 to
14.07 (inclusive), and such review operates as an original hearing.

Although there are other court officers able to exercise judicial power
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in the FCFCOA, there is a right of review of the exercise of judicial

power. No such avenue exists for decisions made by CARP.

ALRM is also concerned about Other Person Guardian (“OPG")
provisions pursuant to section 91 of the CYPS Act. Once the court
makes this order, the OPG has full decision-making capacity
concerning the child. That person is not subject to any legally
enforceable requirement to ensure that the connection with child's
family, community and culture is maintained. ALRM expresses
concerns about the cultural safety of children and their need to know

their own identity regardless of whether reunification is possible.

Because of the way the CYPS Act applies and the way it interacts with
the Family Law Act 1975 (Cth) (“FLA”), the OPG is placed in a unique
position where the child's family member, another person within the
child's community, or the child, cannot seek review of any decisions
about their care, and in particular about whom the child may have
contact with.

ALRM submits that consideration should be given to evaluating the
interaction between State and Territory child protection laws and the
FLA, noting that the State and Territory departments (for example, the
South Australian Department for Child Protection) have the ability to
intervene in proceedings under section 91B of the FLA. Anecdotally,
ALRM's practitioners outline that the Department for Child Protection
in South Australia rarely ever do so.

ALRM has provided a case study below that highlights the deficiencies
in the application of the ATSICPP. This case study also outlines that
early intervention pursuant to section 9 of the CYPS Act was not
undertaken, nor was there appropriate family scoping undertaken to
find an appropriate kinship placement. ALRM emphasises that this is
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not an isolated incident and that this case study highlights the systemic
failures of the Department, particularly to ATSI families.

ALRM further raises that there is no statutory body to hold the
Department to account for these systemic failures. If the parties to
proceedings do not engage or do not address the child protection
concerns, then DCP will prevent parents from seeing their children, if
the Department however, do not comply with their policies or ensure
that the legislation is complied with and applied properly, there is little
to no consequence for this. ALRM submits that an independent
statutory body is required to oversee the Department.

Case Study

In or around 2019, Aboriginal Legal Rights Movement (“ALRM") acted
for a mother in Care and Protection Proceedings in the YCSA. The
child was born on 22 April 2019.

The child was removed pursuant to section 41 of the CYPS Act in or
around 2 July 2019. This occurred when the child was presented at
hospital and was allegedly not breathing, the hospital then determined
the child had a skull fracture. The Department assessed at this time
that the mother was unable to safely care for the child and removed
the child from her care.

The child was placed in the care of a non-Aboriginal family. This was
designated to be a one-week emergency placement. However, the
child has remained in this placement for the entire time the child has
been placed under the care of the Chief Executive.

The Department initially sought a six-month order, which was

amended to a three-month order, which was made in October 2019.

On or around 17 December 2019, ALRM was instructed to lodge a

complaint to DCP into the administrative actions of the Department
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and the application of their practices and policies, particularly in
relation to the application of the ATSICPP under section 12 of the
CYPS Act.

In January 2020, the Department lodged an application for a 12-month
order. In February 2020, the Department amended their application for
a long-term order. in May 2020, the order was made.

The Department provided their response to ALRM's complaint on or
around 16 January 2020. The outcome of the internal review with the
Department was deemed unsatisfactory, and DCP did not provide an
adequate response to the issues raised. Due to the Department’s
delay and the concerns ALRM held with the Department and the
exercise of their policies, ALRM already decided to escalate this
matter to the Ombudsman on or around 9 January 2023, who

conducted a full investigation into this matter.

The Ombudsman provided a Provisional Report dated 1 June 2022.
ALRM was invited to provide a comment on the report. While the
Ombudsman identified several deficiencies in the Department's
management and application of the ATSICPP, the Ombudsman did
not consider that this amounted to an overall failure to comply and
apply section 12 of the CYPS Act. The Ombudsman identified a list of
actions the Department undertook in their apparent compliance with
the principle in support of this assertion.

However, the Ombudsman, in their Provisional Report determined that
the Department erred in the handling of ALRM's complaint through
failing to provide an adequate response to the concerns raised. The
Ombudsman outlined that the Department considered the complaint
as a request for information, rather than a complaint that required the

Department to be held to account for the application of their policies.

ALRM submits, and it was outlined in ALRM's comment to the
provision report dated 6 July 2022, that such consultations and
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undertakings were tokenistic and formed part of a “tick the box"
exercise. It was apparent that the Department did not make genuine
attempts to comply with the ATSICPP.

In ALRM’'s comment to the Provisional Report dated 6 July 2022,
ALRM outlined that the Department's social workers failed to comply
with the Australian Association of Social Workers Code of Ethics.
ALRM also outlined that the Department did not pursue early
intervention effectively pursuant to section 9 of the CYPS Act, such as
making referrals to Safe Start (formerly Child and Family Assessment
and Referral Networks) or Child and Family Health Service.

ALRM also queried the role of the Principal Aboriginal Consultant
(“PAC") and how the Department utilised this resource, and whether
the PAC had the authority to support the child's removal.

- ALRM also provided the Ombudsman with information that directly

contradicted the Ombudsman's provisional view that the Department
complied with the ATSICPP. ALRM also raised serious concerns
regarding the comments of the Department's psychologist, and their
interpretation and application of Western concepts of psychalogy and
attachment theory to an Aboriginal child. The Ombudsman’s Revised
Provisional Report dated 14 November 2022 provided further insight
and consideration of these issues.

As outlined earlier, ALRM is deeply concerned regarding the
comments of the Department’s psychologist. ALRM was particularly
concerned that the Case Notes of the Department outlined that the
psychologist outlined to DCP that the mother “waited too long to seek
kinship care for the child”. ALRM notes that it is not the responsibility
of the mother to seek kinship care, but rather, it is an obligation of the
Department pursuant to section 12 of the CYPS Act to comply with the
ATSICPP. This was further reinforced by Aboriginal Family Support
Services, who also endorsed that a kinship placement is “first and
foremost”.
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The Department's psychologist also provided advice to suspend
contact, as the child appeared upset during a visit in December 2019.
The psychologist advised that monthly visits was similar to introducing
a stranger to the child. At the time, DCP were assessing whether to
place the child with the father, and on account of this, the psychologist
advised that visits between the child and the mother could be
suspended. This advice was accepted by the Department and the
visits were suspended. The Ombudsman outlines that this advice
should have been considered more robustly. The PAC and the
mother's support worker also expressed concern regarding this
decision and the severance of the child's connection to his mother and

culture.

Further, the psychologist made numerous comments about
attachment theory that are culturally inappropriate. It was noted that
as the child had resided with the same person for over 12 months, the
child would have entered active attachment and would have secure
attachment and relationship to the carer. The Department, as a result,
were hesitant to disrupt or transfer the attachment. This is in direct
conflict with attachment theory as it relates and applies to ATSI
families and children. An ATSI child can form attachments to multiple
caregivers, and it is not uncommon for a child to be cared for by
several people. This is a protective factor. Despite the child having
attachments to multiple caregivers, this does not derogate from the
fact that each attachment is secure.

Dr Tracy Westerman in her statement to the Royal Commission into
Violence, Abuse, Neglect and Exploitation of People with Disability,
further outlines the intricacies of cultural parenting and attachment
theory in Aboriginal families and culture.

The research tells us that traditional Aboriginal Australian
approaches to child-rearing create ideal conditions for secure
attachment outcomes. Aboriginal children traditionally have access
to a greater number of primary attachment figures who persist
throughout their lives and increase the likelihood that all of their
emotional needs are able to be responded to in a manner that
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ensures secure attachment. The concept of a ‘whole community
raising a child’ is consistent with Aboriginal parenting styles. It
increases the likelihood of secure attachment, as there is an
expectation that the emotional needs and therefore attachment
bonds that develop are a shared community responsibility. In addition
to this, there is a greater focus on what has been termed ‘attachment
parenting' or, more accurately, ‘cultural attachment parenting’, in
which the closeness between children and multiple carers occurs
throughout their lives.

These cultural differences present a challenge to typical
assessment of attachment and bonding in Aboriginal clients. For
example, infants or young children may be observed to seek out
multiple caregivers and be capable of organising a complex array
of attachment figure/s depending upon the emotional and/or
practical needs they fulfil. An Aboriginal parent will not be directive or
autocratic (concertive) in their parenting behaviour with a child as the
expectation is that the child needs to learn skills by group and not
through a sole focus on an individual parent. Further, children are
taught from a young age to look more to siblings and same aged
peers than adults to learn and provide emotional regulation to them.
While culturally appropriate for an Aboriginal family, these
behaviours could be perceived through a Western lens as
representing disrupted attachment patterns. In addition, culturally
there are significant problems with the classification of attachment
disorders.

A great risk in uncritically applying non-Indigenous paradigms
such as attachment is that we colonise the knowledge systems
around child-rearing already present within Aboriginal cultures.
When working from our own cultural reference points, both personal
and professional, we can easily fail to understand that there are
multiple constructions of child rearing, some aspects of which are
similar to ours and some which are not. This highlights our need to
scrutinise the fundamental design of child protection systems,
their decision-making framewaorks and their position within a broader
set of colonising structures. Further, we are challenged to genuinely
situate conventional Western and Indigenous knowledge together. In
this, each system seeks to understand the other, traversing often
foreign conceptual territory and unpacking hidden assumptions about
the worlds in which we and the other live.

Aboriginal communities believe that it takes a whole community to
raise a child and this means that it is commonplace for different
caregivers to respond to the different emotional needs of the
child — the collective arguably making it more likely that the child's
innate temperament and personality style which is of biological and
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genetic origin can then be ‘assisted’ or responded to by a range of
external caregivers.*

(emphasis added).

The Department outlined to the Ombudsman that the decision to
transfer attachment must be considered carefully, and severing a
relationship can be traumatising for a child and have long-term
impacts. While ALRM acknowledge that severing attachments must
be considered carefully, it must also be considered that the
Department, through exercising their apparent caution, has also acted
in a way that is cuiturally inappropriate. The Department refused to
consider other placements, because they were concerned about
creating disrupted attachments in the child. However, this has long-
term impacts to the child's Aboriginal heritage and connection to
family, country, culture, language, and community. Aboriginal children
are resilient and as outlined by Westerman, have the capacity to seek
out multiple and a complex array of attachments. The Department’s
understanding of attachment theory is flawed and must be rectified.

The Ombudsman also noted that they had to consider whether it was
appropriate for the Department to prioritise the advice of the
psychologist regarding attachment, over the child’s cultural needs and
placing the child in kinship care. The Ombudsman ultimately
determined there was an administrative error of the application of the
ATSICPP.

The Department relied solely on the advice of the psychologist and
continued to place the child with a family who was non-Aboriginal and
extended this placement 11 times until the Department applied for
long-term orders, and proposed the child remain with the same carer.
The Ombudsman noted that a change in the child's carer only

becomes more difficult as more time passes. The Ombudsman also

4 Dr Tracy Westerman, Statement to the Royal Commission into Violence,
Abuse, Neglect and Exploitation of People with Disability (24 November 2020)
25 [72); 26 [74]; 27 [76]; 38 [103].
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noted that each time DCP extended the child's placement, it was
designated as “short-term”. This is incongruent with the fact that the

child never left this placement.

Departmental records indicate that the foster carer responsible for the
child was supporting his connection to culture throughout his
placement through a range of activities and maintaining connection
with the child's family (however, it was apparent that there was
considerable amounts of time when the child had not seen his family).
ALRM notes that this statement is culturally inappropriate, and as
Dolphin states:

Aboriginal culture is not ‘homogenous’, and the cultural practices of
Aboriginal communities are not ‘uniform’. It also cannot be assumed
that the cultural practices of Aboriginal communities can be conveyed
by individuals who are “unrelated to their mob”. This is because
‘culture is not something that can simply be learnt from books and
taught by an outsider’ [citations omitted].5

The Ombudsman explicitly noted that it was “somewhat unclear” why
the Department selected this carer over one that would have aligned
with the ATSICPP. The Ombudsman also noted that the Department
were also selective with their use of the PAC, and ALRM states that
this demonstrates a tokenistic use of this resource by the Department,
and that the DCP relied on consulting with the PAC as support to
bolster the Department’'s argument that they complied with the
ATSICPP.

The Department also failed to assess the child's uncle and that he did
not undertake a formal kinship assessment. This was despite the
child's uncle expressing a willingness to undertake the care of the
child. The Ombudsman also noted that DCP made minimal attempts
to contact this family member, and such attempted communication

comprised two text messages and one phone call over three months.

5 Courtney Dolphin, ‘Overcoming the Barriers: How can the Family Court improve
decision making for Aboriginal families under Part VIl of the Family Law Act
1975 {Cth)' (Honours Thesis, the University of South Australia, 2018) 24-5.
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The Department and Ombudsman note there was some delay in the
uncle responding to the Department. However, ALRM states that the
Department should have been more proactive in seeking to
communicate with the family, and should have been cognisant of the
historical lens that ATSI people and families have of the Department.
The Department demonstrated through their inaction with the child’s
uncle that they have shown little reflection or insight into the impact of
previous government policies and the mistrust families have of DCP.
Further efforts should have been undertaken to build trust with the
uncle who was willing to undertake the care of the child. But rather,
the Department considered that the child’s uncle was "ambivalent” and
decided not to pursue this family member as a kinship option. This
decision of the Department is significantly flawed.

The Ombudsman under section 25(2) of the Ombudsman Act 1972
(SA) made recommendations which are summarised as follows:

o the Department update the Ombudsman regarding recent
policies and updates of family led decision making structures to
support the placement of ATSI children;

o the Department incorporate a process to review Kkinship
placement options;

e review and report to the Ombudsman regarding how DCP are
complying with the ATSICPP for the subject child; and

o offer an apology for the handling of the complaint.

ALRM notes that the complaint to DCP and the corresponding referral
to the Ombudsman was made in or around December 2019 and
January 2020 respectively. The final order placing the child under the
care of the Chief Executive until the child is 18 was made in May 2020.
It is now early 2023. ALRM has concerns regarding the delay since
the initial complaint was made, and that there is a litany of evidentiary
support demonstrating an administrative error on behalf of the
Department. However, there are a number of complicating factors that
are presented in rectifying the Department'’s failure to comply with the
ATSICPP; namely that a considerable amount of time has passed
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since the final order, and it is acknowledged that the child has

undoubtedly formed a primary attachment to the carer.

This situation is further complicated by the fact that there are little
consequences for DCP not complying with the legislation or their
policies. As raised before, there is no statutory body to hold the
Department to account for these systemic failures. If the parties to
proceedings do not engage or do not address the child protection
concerns, then DCP will prevent parents from seeing their children, if
the Department however, do not comply with their policies or ensure
that the legislation is complied with and applied properly, there is little
to no consequence for this.

Further, ALRM has concerns regarding the operation of section 91 of
the CYPS Act and that the child's carer may apply as an Other Person
Guardian ("OPG") and be granted full decision-making responsibility
for the child and exclude the mother and maternal family from their
role in the child's life, further severing the right the child has to active
involvement in their culture.



